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A[Rules Thirteen] is what survives when what has beefmemorized] has been forgottero

B.F. Skinner, fiNew Scientistp 21 May 1964



1. Introduction to fiThe Rules Thirteeno

| began practicing law with the federal government right out
of law school in 1969%nd,like most of my university and law
school peerd, instantly became perplexed, frused, and finally
angry at the immense discrepancy between so much of what we

were taught in school and what now confronted us. Just as we all

must, | began the frustrating struggle toward understanding and
dealing with life outside thechoolhouseOver the more than two decades that | practiced law |
came to catalogue many little discoveries about this disorganized experience, as well as many
seemingly insignificant, yet immeasurably helpful ways of dealing with it. As a teacher for the
past decael and onéhalf, | have added bits and pieces, elaborated here and there, honed a point
or two as | have lectured to graduate and undergraduate students alnoatntteschnd often
convoluted contours of the U.S. legal systdrhave finally decided to shathe written version
of my jottings with students in the hopes that it can help them better understand many of my
lectures, and if not the legal system, my approach to the legal system in thedstid
practical terms.

My model for such an enterprigethe inimitable twentieth century philosoploéiaw,
Karl Llewellyn (18931962) and his little treasurd,he Bramble Busthatl read upon entering
school in 1966, and feead several times over the years sindewellynd work was the
culmination of lectures that he wrote in 19P930 to present to Columbia Law Schisatntering
law students He privately published The Bramble Bush in 1930 for use by his students, and in

1951, (thankfully!) it was made available to all of.u8s Llewellyn stated in his foreword to the



1951 edition, students need more than the primer type of textbook, something besides the
fimaterialsto-work-withd manual Students also ned@ standing introdttion. It should be
simple It should seem to lie open students who haveever met the law, and give them a
footing. They need not fully understand it all, or any of it; but out of each page, each sentence,
they should get enough to help them intheirk.0 In a similar vein, | hope my tidbits will
encourage students to have faith that understanding can come from sources other than the
standard textbooks, mainly from their own strategic observations.

| have tried to put together sucliistanding itroductiord to the students that sit through
my Introduction to Law and the Legal System couls#o not by any stretch of imagination
attempt or claim to achieve with my notes the exalted position of Llevielbook Students
must judge its value as they use itam promptedhonetheless to gather these notes and make
them available to students based on their response to the inclusion of many references to my
Rules Thirteen (as | call my little discoveries and helpful ways of deaitihgife and learning)
in muchof the semestés lecture material. The Bramble Bush is an apt title, not only to
LlewellynGs book,but alscas an introduction to the Rules Thirteen. The title comes from an old
English nursery rhyme:

Therewas a man who lived in town

And he was wondrous wise

He jumped into a bramble bush

And scratched out both his eyes.

And when he saw what he had done

With all his might and main

He jumped back in the bramble bush

And scratched them in agaifilewellyn 1950)

Although Llewellynwanted the nursery rhyme to illustrate the need for a sttsderal

commitment to the law, | want it to emphasize the need to jump into a realm of learning that is



traditionally off limits, namely, the unorthodox and iconoclastic as a precur8@atming it
right.0 Thus, we jump headlong into a different reaflearning and though we may at times
become baffled, we jump right back in and everything begins to make sense. In short, we have
to first scratch out much of traditional education and as we keep plugging scratch learning back
ind this time the right way | dedicate my Rules Thirteen Essay to my students, i&slellyn
and hisfbbramble busid.For those who speculate where | get the title of my little tidbits of
wisdom (highfalutin word for opinion), it comes from the fact that the number thirteen has for
time immemorial been avoided because of a superstition that it was unlucky, much as what |
attempt to teach is avoided as incomprehensible. There is even a name for the fear of the
number: triskaidekaphobia. Since many of these rules thirteen fly in the face of much traditional
education, there is no more appropriate name to give them thas Rhirteen.

| have found the words of Ludwig Wittgenst€ii8831951) most apropos to my Rules
Thirteen, none more so than what he wrote in the Preface to Philosophical Investigations:

The best that | could write would resvbe more than [random] remarks; my thoughts
were soon crippled if | tried to force them on in any single direction against their natural
inclinationd And this was, of course, connected with the very nature of investigation.
For this compels us to travever a wide field of thought crissoss in every direction.

0 The [random] remarks in this [essay] are, as it were, a number of sketches of
landscapes which were made in the course of [my] long and involved journeying.
(Wittgenstein 1958, v)

Moreover, aside from the disjointed remarks that fill this essay, the reader must realize
that, to begin with, they do not fit a conventional mold. As G. E. M@8@31958), British
philosopher whostheories, presented in Principia Ethica (1903) and other works, influenced
20th-century epistemology and linguistic analysis, said of Wittgerstédatures and writings,
flone difficulty was that his method requiredsart ofthinkingdto which we are not accustomed

and to which we have not been traideda sort of thinking very different from what is required



in [standard educatior.(Moore 1955, 2650, | invite you tdithink outside théoxo as you
peruse these notes that | have accumulated during three decades of practicing law, managing
business enterprises and coping at city hall, as well as teaching in high school, university, and

graduate school on three different toants.



2. John KeatsdiiThe Purpose of an Education Rule

To help us begin anew the educational enterprise, | have faadw@aRule Thirteen that
statedithe purpose of aeducation is not to make the ends meet, but learn to live in a world
where the ends do not meeiThe British poet John Keaf$7951821) considered among the
greatest English poets, called this phenoméiNagative Capability by which he meant that
humans are quite able to function in an uncertain world. Keetsribed negative capability in a
letter to his brothers Tom and George in December of ¥#&lStruck me what quality went to
form a Man of Achievement, especially in Literature, and which Shakespeare possessed so
enormoush® | mean Negative Capability, that is, when a man is capable of being in
uncertainties, mysteries, doubts, without any irritable reaching after fact aodogh292
2009) Thus, in the world of educatiorheé more we strive to make the world certain or fit into
some preconceived image, the more we place reality into a Procrusteamddetplant the
feeling in students that something is fundamentally wrong with a world where ends do not meet.
The distotion that occurs in Procrustsed becomes the standard, realitye anomaly, the
aberation.

This rule is necessary due to what the professional organizers of the world do to us by
organizing the world to suit themselves rather than let us experience it for what it is. The

professionals do what Kurt Vonnegigscribed in a little poem that he purMan Without a

Country.
| wanted all things to yes, instead of tense. and | made this sad world
seem to make some sense, | made up lies, a paradise(Vonnegut 2005,
so we could all bédappy, so they all fit nice, 6)



In fact we can further explain this phenomenon by examiningitleéoreand aftero
fiBeforedis what our world looks likéeforethe professionald professors, politicians,
attorneys and entrepreneurs organize it for us. Itis pure chaos,thedagst. And, of course,
we, all of us need it organized in some measwevg can make sense of it. Try, hard as we
might, to think of living in a world that looks like tliBefored just does not work. The very
though conjures up nightmares. Thus, we very much appreciate the aforementioned
professionals for Wat they have @he for usprganizing the chaos for us. Who else should be
given this awesome task? After all, the professionals have studied the chaos for many, many
years;they have studied under the most enlightened people that also studied under the most
enlightend people of their age et cetera, et cetera, et cedoeeover,they have become very
wise, and, therefore, they, more than any of us, understand the mysteries of chaos. They know
and understand what it all means, not for themselves only, but theydewaeil for each and
everyone of usTherefore not only do we thank them from the very bottom of our hearts, we
congratulate them from the very heights of our
minds.

fiBeforedis actually a copy ofiClarinet and
Bottle of Rum on a Mantelpieaea 1911 panting by
Georges Braqugl8821963), a French painter whose
- cubist art shows the world as a gathering of
fragments, a world whetée ends obviously do not
meet. Can you make out the clarinet lying on the

mantelpiece, and see thettle with the characters,




RHU, which are the first three letters of the French word for rum? You may also see the French
word for waltz, Valse.

fAfterois what our worldsupposediyooks likeafter the professionals have organized it
for us. Now, thanks to professionals, we can make sense of it. They have made things so clear,
SO recognizable, so disencumdxof
chaos. Now that we live in thi@fter,0 we
are, thanks to professors, able to see
(meaning understandfhat chemistry is
chemistry, biology is biology, philosophy &
is philosophyand sociology is sociology. .

When we lived in the world agBeforep

we could not tell the difference, we

thought all of it was simply life. Now that we live time fiAfter,0 thanks to politicians, we can

see that Republicans @epublicans thaDemocrats are Democrats, French nationals are French
nationalsand Chinese nationals are Chinese nationals. When we lived in the wiiBlefofep

we could not tell the difference, we thought all of them were simply people. Now that we live in
thefAfter,0 thanks to attorneys, we can see that torts are torts, contracts are contracts and crimes
are crimes. When we lived in the worldi@eforep we could not tell the difference, we thought

all of that was simply law. Now that we live in tifter,0 thanks to entrepreneurs, we can see

that capitalism is capitalism, socialism is socialism, exchange value is exclzmgand use

value is use valuewWhen we lived in the world diBeforepwe could not know that we thought

it all had to do with simply engaging other peopléde illustration offiafterdis actually a



National Geographienagazine photograph of US 101 at California 110, downtown Los
Angeles, in 1962.
Yet, is thefiAfterd so cleamfterall? While we are still in school, we are led to believe

t hat AAft e Yet, when we leave school,

we discover that the real AnAfteao i s m

drawing by a Dutch artist, Maurits Escher

(18981972). We can clearly see the individual

parts ofthis fiAftero 0 stairways, people

moving,readingand eating at a tableYet,

something is very strange about the view.

1
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Where dahe : ol stairways leadWhile at

first, everything ppears to be in place, we soon begin to realize that it is anything\ihere

are the people walking? Why does the person that is reading appear upside down? Why does the
food not fall off the table? Where? Where? Where? How? How? HawiP tell you where,

andl will tell you how. The organizatiothat we have been provided in tiisfterois only a

figment of some professior@alimagination! The professionals, doing the best job that anyone

can do, can only describe the world in bits and pieces, and one at a time ktdreiver when

we try to put it all together by actually taking on experience in the real world, we fintth¢ha

ends do not meet in tli#&ftero world any more than they do in tiBefored world. In fact,

since we havéan illusion of an illusion (Bool 1982), we are working with just thatan

illusion. This fact alone makes li\grin thefAftero world an impossibility (unless, that is we

become comfortable living with illusions)Yhe Eschelithographcan be besiescribedy a



similein Cervante8Don Quixote confronting the real worldut-therefollowing school isiike
gazing at a Flemish tapestry with the wrong side out: even though the figures are visible, they are
full of threads that obscure the view and are not bright and smooth as when seen fribv@rthe o
sideo (Cervantes 1949fscheés theme shows the conflicting points of view that creates, as he
put it, fian illusion of an illusiog demonstrating thBhonsensicalness of what we take to be
irrefutable certainties.

We are better served to follow the advice of Keaid learn to live in the real world

where even though the ends do not meet, they are at least real.



3. William E. Doddé fiHow to Learn Ruleo

One antidote for this tendency to distort is to relax and follow the advice of a notable and
wise historian by the name of William E. Do@B691940) whowas a diplomat (U.S.
Ambassador to Germany in the perilous years 1888)) and a historian at the University of
Chicago. As reported by one of his students Henry Steele Commanger{A®3)3 himself one
of Americas greatest historians who taught atuabia University and Amherst College), Dodd

began each course with the following invitatiorfitamp into the bramble bush

We shall seek to learn, Not narrative vigor,
Not by organization, Not the usual things, But,
Not by clarity, Throughthe creation of sense & intimacy.

To be sure, Dod# advice to avoid learning by the scientific method drives a blurg stak
straight through the heart of most formal educators, especially those wedded to the scientific
method, as are most of us, given that our socialization process is not only eneugiaisd
dominated by empirical science. After all, the very essenceiaitfic methodology is
organization, clarity, narrative vigér thefiusual thing Nonetheless, if we want to know
experience, we must heed D@lédmonition. That aside, the mere mention by a teacher that we
are to learn aboutistory or anything for that matter in an unclear and unorganized manner is
intimidating enough to cause an extreme amount of academic jitters. Nonetheless, that is just

what is necessary in order teagnine and understand reality.

10



4. Ho n o r BalzatéefYou Must Read Fiction Ruled

One of the best ways to learn about the legal system is to read literature rather than
become buried inside a scholarlyttaxok. Infact, | have a Rule Thirteen that appliét: you
want to know reality, you must read fictiorBounds crazy, does it not? If fiction is, as the
dictionary state§an imaginative creation or a pretense that does not represent actuality but has
been invented,how can this be? For one thing, good writers of fiction ground fiction in the
marrow of experience, and for another, it is not as apt to partition experience into seemingly neat
but unrealistic categories like they do in education withdépartment of political science, the
department of psychology, the department of economics, and the departments of . . . Nor do they
separate their stories into chapters the way many historians do with a chapter for the political, the
economic, the religins, the military, the cultural, et cetera: This is why | ask students to read
Le Colonel Chabett y Ho n or ®1789%1858)aBlalza@resents Chabeithe main
protagonist, as he simultaneously engages life in all its rich multiplicity so that we can see the so
called legal system as part and parcel with all othealed systems and dimensions. Chabert
has tosimultaneougl contend with legal rules, political opportunism, psychological demands,
economic concerns, his and otl@rstoricity, the contingency of the futyret cetera.Reading
fiction rather than scholarly works is what creates a-e@licated person. Justagine
something asinrealisticas a William Shakespeare play being divided intocatitained
chapterdike psychology history, political science cenomics, law, military scienc&he very
thought is outlandish!

Following in this vein, | want to discuss why literature is my recommended course of
study for prelaw students. (It is lamentable that too manylpme students see the university as
a time to get ahead by studying as much law as possible, when, thédipreo in prelaw

meangibefore lawo) With the prelaw curricula at universities inundated by so much black
11



letter law, followed by so much more of the same in law school, we are producing more and
more legal mechanics. Uiniversitiesvant to graduateounselorsthose who advigenot just
attorneys thosewho simply re-presents), we must have a liberal arts education that is not

A1 i biea narhetonly. The way to do this is reading literature at the university. After all, law
school is for law; ifs a law school. In fact, law schools are generally considered only one among
many colleges in the university. For instance, the correct name for my law schbel

University of Tennessee, College of Lalherefore if law school is for law, universiteeshould

be auniverseity. It should be true to its name: universitas from L&tire wholeo Literature is

not only the best vehicle to study tineiversitasijt is one of the fevwways availableat the

university. In any event, the warped notion thatdents should getfinead station law school

is nothing more than the same obsessive, insecure behavior that so many parents exhibit when
they send s¢hreeyearold child to preschool so that they will be on the third grade level when
they enter the fat grade. These parents deprive their children of childhood just as formal
educators deprive university students of an education. It is maddekifegcould state the
applicable Rule Thirteen thus: If you want to bgoadattorney, do not study laduring your
undergraduate yearstudy literature. Lawyers know what will satisfy the requirements of the
Internal Revenue Code or the Uniform CommerCiatie;counselorknow what will satisfy the

needs of a client.

! This discussion remind me of a little ditty frdPlatoand Pl at ypus Wat tkati ng me 2 IBiak &
Goldstein was walking down the street with her two graiiden. A friend stopped to ask her how old they were.
The replied, éThe doctor is five and the | awyer s

12

t hi

S eV



5. ThefAvoid Theory Until You See he Facts Rul®

Want to hear something radical, even radical for me? | think law schools are a costly,
ineffective way to train attorneys, and weght well do without them.Let me mention at the
outset that widespread availability of formal legal training at the schoolhouse is not yet old
enough to have proven itself as the most effective way of producing attoifteysJniversity of
Chicagq one of the youngest of the major American universities, was granted its charter in 1890
and opened its doors for classes in October 1892. Of course, there is Haavapened glaw
school in 1817 and Cumberland Law Schibalt opened its doors in Lebanon during 1847, but
the fact remains that most legal education is little more than a century old, and, quite frankly, has
yet to prove its longtime worthiWhen | began practicing law in the early708, | encountered
many attorneys that had never attended law schddisy learned law by working in the law
office dealing with existential situatiofiseading law as they used to put itWhile these
attorneys did not attend law school, they were tiweless learned people who knew law as a
part of the totality of experience, whereas so many of tisdanactitioners are apt fiknowo the
law as a set of rules in a code book or set of principles enunciated by a series of appellate
opinions.

One glaring example of how we may be turning our$aWwool graduates that are not
actually prepared to tackle the real world is what happened in the dasensfeld vizorum for
Academic and Institutional Righ{FAIR) 126 S. Ct. 1297 (2006)AIR involved the Solomon
Amendment ( 10 --tbatrBqui@d iSstitutighs & ldgBer education to provide equal
access for militay recruiters as condition of some federal funding. The U.S. Supreme Court held
the statutedid not violate law schooldreedoms of speech and association uttikeFederal
Constitutioris First AmendmentSome forty Harvareénd fifty-six Columbialaw professors

entered the case amici curiae(friends of the coujt n& to mention many others throughout
13



the U.S. The unanimou&AIR opinion by Chief Justice Robemst only rejected thamici
position, buttheir positionof theamiciwasiiridiculed by the six justices who had gone to law
school at Harvard. As Georgetown University law professor J&hrBanzhaf lllhas pointed
out, iHow could so many nationally known law professors at top law school like those at
Harvard, Yal e, and ¢l omhi Aabawndcimpo( BadiGerloafget
wrong in how they chose to challenge the Solomon Amendment and in asserting ttetitee s
violated the First Amendment under no less than four different constitutional théoBas2haf
went on to sway thdif all those top constitutional scholars honestly believed the arguments that
they publicly presented . . . they were so clearigtaken that it casts some doubt on their
competence. To incorrectly predict one Supreme Court decision is not unusual, but when all of
their different constitutional arguments fail to sway even one justice (and even to the point of
writing a concurrenceYyed flags should go up.

The remainder of Banzh@fstatementgBanzhaf 11l 2006)are worth repeating in full:

On the other handf the law professors knew that their constitutional arguments had
virtually no chance of being accepted by the high court, there is a certain hypocrisy in
making those claimever and over again in public, including perhaps in their classes, and
even a rekless disregard of the consequences of bringing a constitutional challenge that
could easily backfirebwhi creminded usflawds. As Ol i ver
nothing more pretentious than the prediction of what couttsnafact dop and law
professors are supposedi® learned in the law and to teach it to law students. . . . they
(the law professors) owe their law students, and indirectly the public, the benefit of their
best efforts to predict how the justices worlte. When all of their predictions turn out

to be so wrong, it only leads [sic] credence to the arguments that we law professors live
in ivory towers oblivious to the real world, or that our publicly expressed opinions are
based more on liberal guiltah hard nos@osed and meaningful reatbrld analysis.

So many attorneys ofthepast nl i ke what wwerelikelRoscoeout t oday!
Conklingwho never stepped a foot in a university, much ddasv school. Even so, Conkling
was a learned man who could quote real life situations from the literary classics to juries just as

effectively as he could crogxamine a technical expeffhe oldtimers were more learned in

14



the Universitas sensdhus, theywere adept in administering the lawcaunselorsather than
as lawyers.This is because théyead law, notfiaboub law, in other words, they did law rather
than discuss lawThe oldtimers learned law under the supervision of established attorneys
much like apprentices learned from masteisansn the old guilds.fiReading law meant that
law fistudentsé learned the explanations and definitions (theory, if you will) asgmattparcel of
fiapplicationg to existing factual situatio@swithout which theeare completely meaningless.
Consider what we see when we observe children learning new wdalBers and fathers speak
the word as they point to or exhibit what the word eant to indicateThe use of explanation
with exhibition is limited to situations where the experience is not available, but the goal is to
couple explanation with exhibitions where possible. We learn a foreign language much the same
way. Although we use known word to learn the foreign word, we usually have firsthand
knowledge of the experience that goes withkihewnword. This is whylaw schoolcan at
times be rather unnervinghere it is quite common to study something, say the doctrines of fair
use or negotiabilitywithout actually observing the doctrines in action

Theoretically, the case method is supposed to accomplish this by furnishing students with
facts.However by the time the cases are abstracted there are veryditts remainingThat is
why | suppose they call them abstracts, for they are, after all, considerations of principles apart
from concrete existenc&arl Llewellyn made a similar critique of the Langdelliaasebooks.
Llewellyn believed most casebooks were narrow and technical, concerned too much with
abstract principles and doctrine&s Llewellyn said in an essaft_lewellyn, Jurisprudence:
Realism in Theory andrBctice 2008)a legaleducation should teagivision, range, depth,
balanceand humanity In this connection, it is interesting to note how a district court opinion
candiffer from an appellate opinionYou can compare almost any U.S. Distdatlgés written

opinion with its appellate counterpart and usually see that the opinion of the circuit court
15



contains much fewer factdoreover, when the same case makes it to a U.S. Supreme Court
decision it will have almost no facts at all, being mgstoncerned with a series of principles
gleaned from cited cases that go on ad nauseam.

A corollary to this issue of much abstraction and little experience in the study of law is
t he small rtl e that facts oft @sivepdtateipention cr eat
facts would have to be in a case involving abortion. There are myriad of religious, moral and
ethical considerationsnultiple medical and health matteesplethora of economic and practical
concerns; and, yes, legal issues involwethe decision to abort or not to abort. One might think
that a case likRoe v. Wadet10 U.S. 113 (1973would have much discussion of the factual
milieu surrounding the legal decision as to whether or not abortion triggers the constitutional
right to Due Processvhat f ol |l ows is the full extent to wl
Roerecited facts:

Roe alleged that she was unmarried and pregnant; that she wished to terminate her

pregnancy by an abortion "performed by a competent, licensed physician, under safe,

clinical conditions"; that she was unable to get a "legal" abortion in Texas because her

lif e did not appear to be threatened by the continuation of her pregnancy; and that she

could not afford to travel to another jurisdiction in order to secure a legal abortion under

safe conditions)
Following this short introduction f t he facts, the Courtés opinio
hi ghly abstract aspects o fssuesobjustitibbdity, sthtndingd i me n s
and abstentign ficoncept of personal "liberty" embodied in the Fourteenth Amendsrieae
Process Clause0 where we briefly examine fAancient at

Oat h, the common | awdbs attitude toward abort.i

treated the subjeatarly U.S. laws bearg on the subjecgndthe position of the American

16



Medical Associatiof The opi ni on e nds Thishaddimg, welfdelsis s u mmar vy :
consistent with the relative weights of the respective interests involved, with the lessons and
examples of medicand legal history, with the lenity of the common law, and with the demands

of the profound problems of the presentday. What about those fAprofoul

present dayo?

The Courtés opinion mentions that tndrehallGuoyrstate deprivet i on doe
any person of life, berty, or property, without due process of la@ (Fourteénth Amendment

17



6. Oliver Wendell Holmess fiPractice ShouldCoincide with Theory Ruled

Now, you might wonder: how can learning law at school be different from learning it at
the law office. There is a corollary to the previous rule that requires ts timderstand the
relationship of logical theory and factual experience. Oliver Wendell Holinefl 8411935),
one of the most influential American jurist oethineteenth and twentieth centuries, made this
point right off the bat when he began his lectures on the common law, statifidpéhiéfe of the
law has not been logic: it has been experiendeither theflawo nor the knowledge of the law
comes from ite, neat, logical definitions and sekplanatory rules. As Holmgsit it, they
come fromfithe felt necessities of the time, the prevalent moral and political theories, institutions
of public policy, avowed or unconsciowsjen the prejudices which judges share with their
fellow-[citizens} . . . it [the law] cannot be dealt with as if it contained only the axioms and
corollaries of a book of mathematigsyhich is why courses in political theory are just as
important in leaning law as courses in constitutional law or the law of t@rtelmes 1963, 5)

This involves a corollary Rule Thirteen that stafésactice should coincide with
theoryd® Learning at school is usually an abstract proposition, which is to say, full of
explanation while short on existential material, and as often happens, abstractions that do not
usually fit reality. It is like the Polishorn American poet Czeslaw Milo§¥911-2004), who
eaned a 1980 Nobel Prize, putiit,have read many books, but to place all those volumes on top
of one another and stand on them would not add a cubit to my stahe® learned terms are of
little use when kttempt to seize naked experieddgonetheless, dwelling in the realm of

abstraction to a certain degree at school is unavoidable. Not only are students necessarily

%It could just as easily be put the other way ard@uttteory should coincide with practice. After all, as the eminent
twentiethcentury jurist, Roscoe Pounti§70' 1964 p uThe tentativeiresults afpriori reasoning are
corrected continuallpy exper e nce . o
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removed from experiential possibilities, many professors have limited experience stitbjeit
as well. Thus, at the university, theory must by necessity precede practice. This makes a
tremendous difference. When practice precedes theory, it does not matter if theory fits the facts,
or if it ever arrives at all since theory can only be jutige how well it fits the facts it purports
to describe. For example, | know excellent trial attorneys that cannot very well explain how they
do what they do despite the fact that they do it extremely well. | would likewise imagine that
evenone suchas&m - oi s Augu s(184019R8 co@d hBwe dculptured The Thinker
without thinking (or being able to explain how he did it).

In any event, when practice comes first, it places demands and constraints on theory.
Theory canot belie the existential qualities of experience. When themmesfirst it tends to
distort reality by placing it in a Procrustean beminagine this could explain why Plato
suggested that graduates should workafoouple of decadesdter university andhen complete
their education before philosophizing and teachiAgstotlets school was peripatetjwalking
about). His methodf walking throughout the community permitted him to teach datsi
[departmental] boundaries. Aristotle was able to help students examine whatever was at hand
unrestricted by departmental and course boundaries. In short, Aristotle established the model that
Professor Doddspired to reachPreconceived theory did not restrict Aristotteality directly
informedhis teaching. As Aristottis class walked through the forest, they could discuss zoology
alongside the economics of living in or near the forest; if by the sea, biology as well as the
military adventures of seamen in military or economic situations; if by the market, economics of
exchange and the cultural effect of riches or its absence; if by a battlefield, history of every sort:
military, political, diplomatic, cultural; and so ondessly. This made it easy for Aristotle to

teach in the sense of universitas. Nevertheless, to repeat, while Aristotle could meander all over
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creation with his lectures, he could not ignore the experiential reality presented alongside his

theory.
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7. Thomas Kuhnd Rule fiLearning the World We Live In 0

In The Structure of Scientific Revolutipd®©iomas Kuhnnoted historian of science,
descri bed an intellectual paradigm as contain
achievements that for a time provide model problems and solutions to a community of
pr act i tWe livaipaworld where the iellectual paradigm, empirical science, is imposed
on us. Itis a paradigmhere the means to understandinigence educati@ is dominated by
the scientific method that seeks to isolate small pieces of discrete phenomena so that it and it
alone can be understood and later, when all the pieces are gathered, we are supposed to
understand it allThe conventional way of thinking ihis paradigm is that we must separate
ourselves from the fAreal 06 worl d s Kaohnhimsélfat our
doubted that even the hard sciences were able to reach firm conclusions any more than the so
called social sciences. Kubns g o a | bstedkbuikisame gonventional notions about the
paradigm we live in and the extent to which it responds to reality. In short,

How does one elect and how is one elected to membership incalgatommunity,
scientific or not? What is the process and what are the stages of socialization to the
group? What does the group collectively see as its goals; what deviations, individual or
collective will it tolerate; and how does it control theparmissible aberrationtKuhn

1970, 172)

Theattitudederived from assuming a position inside the empirical science paradigm
leads to the pervasive notion of judges as mechanical interpreters and appliers of law. An
illustrious statement of this position is captured by JuSisen Rober§18751955)
description of the interpretative procesatirg , At he judicial branch has
article of the Constitution which is invoked beside the statute which is challenged and to decide
whet her the | att erUniedptite v. Rutpo7WIS. 11, 53, {1¢8@ Withioa mer . 0
paradigm dominated by empirical science, the judicial process appears to be linear as described

by Justice Louis Brande{48561941)A [ | | n every case involving a
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perform . . . two functions essentially different. First the court must construe the statute; that is,
determine its meaning and scope. Then it must apply the statute, as so construedct® dfie f
t he ©Oaznke@/alke Miling Co.v. Bonduran257 U.S. 282, 29295 (1921)

Scholars that utilize the scientifroethod in studying the social world attempt to utilize
the tools of scientists that study the natural world. Thus, they seek specific understanding of
isolated phenomena as if it were not dialectically interconnected to everything else. The
acculturatioreffects of living inside the scientific paradigm are visible not just in the work of
behavioristgthe highly influential academic school of psychology that dominated psychological
theory between the two world wars by concerning itself exclusively with measurable and
observable data and excluded ideas, emotions, and the consideration of innerxpentaice
and activity in general) and behaviorali@itse political scholars that, in the quarter century after
World War Il, conducted a significant revival of interest in empirical studies in politics), but on
all of us. The effeicthis method of looking for understanding has on us is that we seek to learn
and understand by actually distancing ourselves from the object of study. In short, we begin to
think that the theory of something, the explanation of something, the undergtahdomething
lies in the thing itself. Indeed, social science often tells us that the more distance we put between
our subjectivity and the objective world, the truer picture of the world we get of the latter. Fact of
the matter is that anyiews of theworld absenbur viewpointarecertainly not a realistic view of
the world if for no other reason that our world invariably and unalterably includes us when
encountered by us.

The notion that we can somehow step outside our own world and examine dlascin
i's napve because to become free of oneds own
means to know anything at all. We cannot transcend our own existence. Since that existence

includes our subjectivity, we cannot escape it by examini@gltfective objectively. In short,
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empirical scientists who claimed be radical by refusing to accept the postulates of idealism

and go to the objective worfdr knowledge abouthatworld were not sufficiently radical for

they sought to exclude an essial componeid subjectivity. First, we must realize that life

within the empirical science paradigm is unrealistic. Second, we must become aware of how the
objective world and subjective world come together to constitute our world in its totalitginWit

this totality, we put our socidlread legad world together in a dialectical fashion. That is to

say, the objective worldonstituteour subjective world as the latter simultaneously constitutes

the former. Thus, as we subjectively confront facts daa in the secalled objective world, we

need to realize thaach otthe two worldgs equally and simultaneously constitutive of the

other.

Philosopher Hans Geofgadamercaptures this totality with the term
wirkungsgeschichtlicheB e w u C whscle incarporates the authority of tradition, and the
recognition that we do not exist apart from it, and a forward look to what world we intend to
create in coming to an understanding of the immediacy of fact anddaadamep ut i t , A We
always find ourselves within a situation. . the situation in which we find ourselves with regard
to the tradition that we are trying to understand. . . . A law does not exist in order to be [only]
understood historically, but to be concretized in its legal validity by being [subjectively]
interpreted. . . . This implies that the text, whether law or gospel, if it is to be understood
properhyd i.e., according to the claim it maldesnust be understood atery moment, in every
situation, in a new ahdifferent way. Understanding here is application [establishing the

f ut u(Gadamenl980, 309)
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8. F. ScottFitzgeraldés iThe World is a Conundrum Ruleo

Accordingly, one of the first things we must do is to illuminate the flawed nature of
seeking to learn and understand byfihgual method as Professor Dodaut it. One way to
understand how we do not always learn by the rules of the scientific method is to consider the
status of rules and their effeveness as means to regulate relationships and activities. Let us
take grammarsaan example. Grammar we know well @marmative or prescriptive set of rules
setting forth the current standard of usage for pedagogical or reference porposest the
most basic rules of grammar provides that subjects and verbs must agree in fitmnbexs one
of the rules in a classic text, The Elements of Style stafé& number of the subject determines
the number of the verbThe books authors, Strunk and Whjtiirnish examples of such
subjectverb agreement. Thewithout any seguehey simplydeclare fiCertaincompounds
[multiple subjectsffare so inseparable they are considered a unit and so take a singuéar verb.
They illustrate witifiBread and butter was all she sereeahdfiEvery window pictureand
mirror was smasheadl(Strunk 2000, 22T his may be well and good, but, why, how, and when
plural becomes singular is not divellyby the authors. The truthRsofessor Dodavas correct:
We cannot learn by organization, clarity, vigitie usual things. We need to examine er re
examine how we do learn and then try to replicate it as much as possible. And, what we will
sed if not for the first tim@ is that we learn making sense (réadnse asreaching an
understanding) of experience as it happens.

Strunk and Whiteeveal one of the earliest problems that we encoumtde, namely,
theFitzgeraldRule thatstatesiRule No. 1. ispAlways follow therulesd Rule No. 2 is:
Disregard Rule No. &. iAs shown by the teaching of StruakdWhite, which is quite typical,
the nature of rules involves something of a conundrum. That is, when do we follow Fit@gerald

first rule, and when do we follow the second? We might try the Strunk and White method as they
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do by providing an explanation that some compound subjects are treated as singular rather than
plural because they afnseparabl@&However, this is coular, and might just as well have been
stated agisome plural subjects are treated as singular because they are inghitdr, of

course, they are not. There is no definition or explanation in the world th&bgicallyo

present a plural subject asmgular.Definitionsd by definitiond create boundaries that

necessarily exclude everything but what we include in the definition. It is a singular blessing to
be human if for no other reason than that we do not have to follow the rules or otherwise be
logical. When teachers rebuke students for being illogical or presenting nonsense, students
should proudly admit the crime and importune pardon because they are human beings not
machines. Tell them what F. Scott Fitzgerdl8961940) once wrote iithe CrackUp thatfiThe

test of a firstrate intelligence is the ability to hold two opposed ideas in the mind at the same
time and still retain the ability to functian(Fitzgerald 1936)Hence, we call the problem and

the solution by the conundrum tfiE. Scott FitzgeraléRule The most unfortunate feature

produced by the Strunk and White phenomenon is that Strunk and White neither admit the
ultimate futility of rules nor provide any practical direction to students deciding whether to

follow Rule No. 1 or Rule No..2True, we can say that the answer is implicit, and that many
teachers do in fact give direction, namely, that the ankysm common usage @ustom. Still,

it begs the question: when do we go with usage, when do we go with the rules? Especially when
our teachers tell us that rules are dedivrom custom. How can it? N#t is a person to think? It

is averyfrustrating experiencef rules are bsed on custom, and the exceptions to the rules are
based on what people do (which is, after all, custom), we merely restate the problem by sending

you to custom rather than the rules for the ans\8ex, where to now?
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9. Bob Dylan&siThe Times TheyiAre A-Changing Ruled

Bob Dylarts songfiThe Times They Are AChangingis an

excellent example of an occasion to follow FitzgemRule Number

Two.* When times have changed, the law ought to change with it, and ‘
there is no better way to change the rules than by the old fashion com
law way of simply changing the rule to fit the change in society. A goo
example is the case bfataway v. McKinley Hatawayinvolved a case where a Memphis State

professor took some Memphis State students to Arkansas in 1984 to do a bit of scuba diving.

After one of the students dieliring this outinghis parents sued thmofessor for wrongful

death in a Tennessee court. For a century Tennessee law contaileeddbiedelicticonflicts

of-law doctrinethat required the Tennessee court to apply Arkansabdaause that is where

the event took place. hE trialjudgeand appellateourt panelappliedthe doctrinebased on the
dictateof stare decisisnamelyt hat court sbespecially | ower cou
Cour t bmu s ftollow precedend. INbtwithstandirgjare decisisthe Tennessee Supreme

Court deidedit was time to overturn the ofdmindredyearold precedentJustice Anderson put

it simply: fithe doctrine ofex lociis outmoded because of changes in society, causing a

consequential development of modern talWattaway v. McKinley842 S.W.2d 58 (Tenn.

1992) This thought can be further illustrated by withief Justice Warrewroteit in the

* Using Bob Dylaras a source of authority has been enhanced by Chief Justice Bobests mi | ar use in a
dissenting opinion. The case involved a suit by the holder [assignee] of a claim tiodligaied to turn any

recovery over to another party [assignor]. The i ssue
under Article Ill of the U.S. Constitution which essentially requires that litigators have a direct, persondlimteres

the actual ficase and controversie.o The Court held thq

citingDylalbs A Li ke a Gdighwiaytd ReSisitadroe tdhhe ef fect that AWhen you
nt hing to | ose. 0 Not only did the Chief Justice get t|
nothing, you got nothing to | os e wdasmaking, samalyshatrhaving addr es s

nothing meanfreedom. Incidentally, according to research by a University of Tennessee law professohd3ylan

been cited by judges 26 times. [For Chief Justice Rdberte pi ni o n see$pint Congmumsydo.av.PAPCC

Servs, 2008 U.S. LEXIS 5034,-2 (U.S. June 23, 2008)
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famous 1954 school desegregation decigitmdetermining whether segregation in public

schools deprives Negro students of the equal protection of laws guaranteed by the Fourteenth
Amendmentthe court must consideublic education in the light of its full development and its
present place in American life throughout the nation; the clock cannot be turned back to the time

when the Amendment was adopted (1868) nor to the time when the Supreme Court announced

the Gsefrate but equéboctrine (1896), under which equality of treatment is accorded by

providing Negroes and whites substantially equal, though separate, fagilities

Yet, Bob Dylanput it bestin one of his many famous songs:

Come gathedound people
Wherever you roam

And admit that the waters
Around you have grown

And accept it that soon

Youdl be drenched to the bone.
If your time to you

Is worth savid

Then you better start swimnén
Or youdl sink like a stone

For the timeghey are a_changin

Come writers and critics

Who prophesize with your pen
And keep your eyes wide

The chance wai come again
And dor@ speak too soon

For the wheé still in spin

And therés no tellirdwho

That itts namird

For the loser now
Will be later to win
For the times they are a_chan@jin

Come senators, congressnjand
judges]

Please heed the call

Dond stand in the doorway
Dond block up the hall

For he that gets hurt

Will be he who has stalled
Therds a battle outside

And it is ragird

Itdl soon shake your windows
And rattle your walls

For the times they are a_chan@in

Come mothers and fathers

Throughout the land
And dori criticize
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What you cad understand

Your sons and your daughters
Are beyond your command

Your old road is

Rapidly agna

Please get out of the new one

If you car@ lend your hand

For the times they are a_chan@in

The line it is drawn
The curse it is cast
The slow one now
Will later be fast

As the present now
Will later be past
The order is

Rapidly fadird

And thefirst one now
Will later be last

For the times they are a_chan@in



10. Richard Bernsteinés fiCartesian Anxiety Ruled
The

first thing

we do is

seek to

understand

what the
conundrum of the Fitzgeralule does to uslt creates anxiety, which in our case, we can call
fiCartesian Anxiety) We need to understand where the notion that thérkedsorrect answer
Out There comes fromit is what the philosopher Richard Bernstealls the Cartesian Anxiety
Bernsteni s descri bing t hed(18961680) dplit af the wddmn® Descart e
subjective and the objective realms and bestowing the honor of possessing truth to the objective
realm. Convinced that we do not possess truth within our subjective realm, DeSdAttes
chilling clarity . . . leads us with an apparent and ineluctable necessity to a grand and seductive
Either/Or. Either there is some support for our being, a fixed foundation for our knowledge [out
there], or we cannot escape the forces of darkness that engelath madness, with intellectual
and moral chao&(Bernstein 1988, 18)

The creation of this anxiety implicates a Rule Thirteen that states that there are no right

answergiout therep with fiout ther® meaning in the soalled objective (social) world; you
know, that part of the world that is separate from and considered being at times even hostile to
our subjective existendeself. Truth is, we overcome the effects of Cartesian Anxstyoon as

we quit looking for the right answefsut there) and look primarily to our subjective resources
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