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ñ[Rules Thirteen] is what survives when what has been [memorized] has been forgotten.ò 

   B.F. Skinner, ñNew Scientist,ò 21 May 1964 
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1.  Introduction to ñThe Rules Thirteenò 

 I began practicing law with the federal government right out 

of law school in 1969, and, like most of my university and law 

school peers, I instantly became perplexed, frustrated, and finally 

angry at the immense discrepancy between so much of what we 

were taught in school and what now confronted us. Just as we all 

must, I began the frustrating struggle toward understanding and 

dealing with life outside the schoolhouse. Over the more than two decades that I practiced law I 

came to catalogue many little discoveries about this disorganized experience, as well as many 

seemingly insignificant, yet immeasurably helpful ways of dealing with it. As a teacher for the 

past decade and one-half, I have added bits and pieces, elaborated here and there, honed a point 

or two as I have lectured to graduate and undergraduate students about the nuanced and often 

convoluted contours of the U.S. legal system.  I have finally decided to share the written version 

of my jottings with students in the hopes that it can help them better understand many of my 

lectures, andðif not the legal system, my approach to the legal system in theoretical and 

practical terms. 

 My model for such an enterprise is the inimitable twentieth century philosopher of law, 

Karl Llewellyn (1893-1962), and his little treasure, The Bramble Bush that I read upon entering 

school in 1966, and re-read several times over the years since.  Llewellynôs work was the 

culmination of lectures that he wrote in 1929-1930 to present to Columbia Law Schoolôs entering 

law students.  He privately published The Bramble Bush in 1930 for use by his students, and in 

1951, (thankfully!) it was made available to all of us.  As Llewellyn stated in his foreword to the 
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1951 edition, students need more than the primer type of textbook, something besides the 

ñmaterials-to-work-withò manual.  Students also need ña standing introduction.  It should be 

simple.  It should seem to lie open to students who have never met the law, and give them a 

footing.  They need not fully understand it all, or any of it; but out of each page, each sentence, 

they should get enough to help them in their work.ò  In a similar vein, I hope my tidbits will 

encourage students to have faith that understanding can come from sources other than the 

standard textbooks, mainly from their own strategic observations. 

 I have tried to put together such a ñstanding introductionò to the students that sit through 

my Introduction to Law and the Legal System course.  I do not by any stretch of imagination 

attempt or claim to achieve with my notes the exalted position of Llewellynôs book.  Students 

must judge its value as they use it.  I am prompted nonetheless to gather these notes and make 

them available to students based on their response to the inclusion of many references to my 

Rules Thirteen (as I call my little discoveries and helpful ways of dealing with life and learning) 

in much of the semesterôs lecture material. The Bramble Bush is an apt title, not only to 

Llewellynôs book, but also as an introduction to the Rules Thirteen. The title comes from an old 

English nursery rhyme: 

               There was a man who lived in town 

               And he was wondrous wise 

               He jumped into a bramble bush 

               And scratched out both his eyes. 

               And when he saw what he had done 

               With all his might and main 

               He jumped back in the bramble bush 

               And scratched them in again. (Llewellyn 1950) 

 

 Although Llewellyn wanted the nursery rhyme to illustrate the need for a studentôs total 

commitment to the law, I want it to emphasize the need to jump into a realm of learning that is 
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traditionally off limits, namely, the unorthodox and iconoclastic as a precursor to ñlearning it 

right.ò  Thus, we jump headlong into a different realm of learning and though we may at times 

become baffled, we jump right back in and everything begins to make sense.  In short, we have 

to first scratch out much of traditional education and as we keep plugging scratch learning back 

inðthis time the right way.  I dedicate my Rules Thirteen Essay to my students, Karl Llewellyn 

and his ñbramble bush.ò For those who speculate where I get the title of my little tidbits of 

wisdom (highfalutin word for opinion), it comes from the fact that the number thirteen has for 

time immemorial been avoided because of a superstition that it was unlucky, much as what I 

attempt to teach is avoided as incomprehensible.  There is even a name for the fear of the 

number: triskaidekaphobia.   Since many of these rules thirteen fly in the face of much traditional 

education, there is no more appropriate name to give them than Rules Thirteen. 

 I have found the words of Ludwig Wittgenstein (1889-1951) most apropos to my Rules 

Thirteen, none more so than what he wrote in the Preface to Philosophical Investigations:  

The best that I could write would never be more than [random] remarks; my thoughts 

were soon crippled if I tried to force them on in any single direction against their natural 

inclination ð And this was, of course, connected with the very nature of investigation.  

For this compels us to travel over a wide field of thought criss-cross in every direction. 

ð The [random] remarks in this [essay] are, as it were, a number of sketches of 

landscapes which were made in the course of [my] long and involved journeying. 

(Wittgenstein 1958, v) 

 

 Moreover, aside from the disjointed remarks that fill this essay, the reader must realize 

that, to begin with, they do not fit a conventional mold.  As G. E. Moore (1873-1958), British 

philosopher whose theories, presented in Principia Ethica (1903) and other works, influenced 

20th-century epistemology and linguistic analysis, said of Wittgensteinôs lectures and writings, 

ñone difficulty was that his method required a ósort of thinkingô to which we are not accustomed 

and to which we have not been trained ð a sort of thinking very different from what is required 
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in [standard education].ò  (Moore 1955, 26) So, I invite you to ñthink outside the boxò as you 

peruse these notes that I have accumulated during three decades of practicing law, managing 

business enterprises and coping at city hall, as well as teaching in high school, university, and 

graduate school on three different continents. 
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2.  John Keatsô ñThe Purpose of an Education Ruleò 

 To help us begin anew the educational enterprise, I have formulated a Rule Thirteen that 

states ñthe purpose of an education is not to make the ends meet, but learn to live in a world 

where the ends do not meet.ò  The British poet John Keats (1795-1821) considered among the 

greatest English poets, called this phenomenon ñNegative Capability,ò by which he meant that 

humans are quite able to function in an uncertain world. Keats described negative capability in a 

letter to his brothers Tom and George in December of 1817: ñit struck me what quality went to 

form a Man of Achievement, especially in Literature, and which Shakespeare possessed so 

enormously ð I mean Negative Capability, that is, when a man is capable of being in 

uncertainties, mysteries, doubts, without any irritable reaching after fact and reason.ò (h2g2 

2009)  Thus, in the world of education, the more we strive to make the world certain or fit into 

some preconceived image, the more we place reality into a Procrustean bed and implant the 

feeling in students that something is fundamentally wrong with a world where ends do not meet. 

The distortion that occurs in Procrustesô bed becomes the standard, reality, the anomaly, the 

aberration. 

 This rule is necessary due to what the professional organizers of the world do to us by 

organizing the world to suit themselves rather than let us experience it for what it is.  The 

professionals do what Kurt Vonnegut described in a little poem that he put in A Man Without a 

Country: 

 
I wanted all things to 

seem to make some sense, 

so we could all be happy, 

yes, instead of tense. 

I made up lies, 

so they all fit nice, 

and I made this sad world 

a paradise. (Vonnegut 2005, 

6) 
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 In fact, we can further explain this phenomenon by examining the ñbefore and after.ò  

ñBeforeò is what our world looks like before the professionals ð professors, politicians, 

attorneys and entrepreneurs organize it for us.  It is pure chaos, to say the least.  And, of course, 

we, all of us, need it organized in some measure so we can make sense of it.  Try, hard as we 

might, to think of living in a world that looks like the ñBeforeò just does not work.  The very 

thought conjures up nightmares.  Thus, we very much appreciate the aforementioned 

professionals for what they have done for us, organizing the chaos for us.  Who else should be 

given this awesome task?  After all, the professionals have studied the chaos for many, many 

years; they have studied under the most enlightened people that also studied under the most 

enlightened people of their age et cetera, et cetera, et cetera.  Moreover, they have become very 

wise, and, therefore, they, more than any of us, understand the mysteries of chaos.  They know 

and understand what it all means, not for themselves only, but they know as well for each and 

everyone of us.  Therefore, not only do we thank them from the very bottom of our hearts, we 

congratulate them from the very heights of our 

minds.  

ñBeforeò is actually a copy of ñClarinet and 

Bottle of Rum on a Mantelpiece,ò a 1911 painting by 

Georges Braque (1882-1963), a French painter whose 

cubist art shows the world as a gathering of 

fragments, a world where the ends obviously do not 

meet.  Can you make out the clarinet lying on the 

mantelpiece, and see the bottle with the characters, 
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RHU, which are the first three letters of the French word for rum? You may also see the French 

word for waltz, Valse. 

ñAfterò is what our world supposedly looks like after the professionals have organized it 

for us.  Now, thanks to professionals, we can make sense of it.  They have made things so clear, 

so recognizable, so disencumbered of 

chaos.  Now that we live in the ñAfter,ò we 

are, thanks to professors, able to see 

(meaning understand) that chemistry is 

chemistry, biology is biology, philosophy 

is philosophy and sociology is sociology.  

When we lived in the world of ñBefore,ò 

we could not tell the difference, we 

thought all of it was simply life.  Now that we live in the ñAfter,ò thanks to politicians, we can 

see that Republicans are Republicans that Democrats are Democrats, French nationals are French 

nationals and Chinese nationals are Chinese nationals.  When we lived in the world of ñBefore,ò 

we could not tell the difference, we thought all of them were simply people.  Now that we live in 

the ñAfter,ò thanks to attorneys, we can see that torts are torts, contracts are contracts and crimes 

are crimes.  When we lived in the world of ñBefore,ò we could not tell the difference, we thought 

all of that was simply law.  Now that we live in the ñAfter,ò thanks to entrepreneurs, we can see 

that capitalism is capitalism, socialism is socialism, exchange value is exchange value and use 

value is use value.  When we lived in the world of ñBefore,ò we could not know that we thought 

it all had to do with simply engaging other people.  The illustration of ñafterò is actually a 
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National Geographic magazine photograph of US 101 at California 110, downtown Los 

Angeles, in 1962. 

Yet, is the ñAfterò so clear after all?  While we are still in school, we are led to believe 

that ñAfterò is real.  Yet, when we leave school, 

we discover that the real ñAfterò is more like a 

drawing by a Dutch artist, Maurits Escher 

(1898-1972).  We can clearly see the individual 

parts of this ñAfterò ð stairways, people 

moving, reading and eating at a table.  Yet, 

something is very strange about the view.  

Where do the stairways lead?  While at 

first, everything appears to be in place, we soon begin to realize that it is anything but.  Where 

are the people walking?  Why does the person that is reading appear upside down? Why does the 

food not fall off the table?  Where? Where? Where?  How? How? How?  I will  tell you where, 

and I will  tell you how.  The organization that we have been provided in the ñAfterò is only a 

figment of some professionalôs imagination!  The professionals, doing the best job that anyone 

can do, can only describe the world in bits and pieces, and one at a time at that.  Moreover, when 

we try to put it all together by actually taking on experience in the real world, we find that the 

ends do not meet in the ñAfterò world any more than they do in the ñBeforeò world.  In fact, 

since we have ñan illusion of an illusionò (Bool 1982) , we are working with just thatðan 

illusion.  This fact alone makes living in the ñAfterò world an impossibility (unless, that is we 

become comfortable living with illusions).  The Escher lithograph can be best described by a 
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simile in Cervantesô Don Quixote:  confronting the real world out-there following school is ñlike 

gazing at a Flemish tapestry with the wrong side out: even though the figures are visible, they are 

full of threads that obscure the view and are not bright and smooth as when seen from the other 

side.ò  (Cervantes 1949)  Escherôs theme shows the conflicting points of view that creates, as he 

put it, ñan illusion of an illusion,ò demonstrating the ñnonsensicalness of what we take to be 

irrefutable certainties.ò 

We are better served to follow the advice of Keats and learn to live in the real world 

where even though the ends do not meet, they are at least real. 
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3.  William E. Doddôs ñHow to Learn Ruleò 

 One antidote for this tendency to distort is to relax and follow the advice of a notable and 

wise historian by the name of William E. Dodd (1869-1940) who was a diplomat (U.S. 

Ambassador to Germany in the perilous years 1933-1940) and a historian at the University of 

Chicago. As reported by one of his students Henry Steele Commanger ((1903-1998), himself one 

of Americaôs greatest historians who taught at Columbia University and Amherst College), Dodd 

began each course with the following invitation to ñjump into the bramble bushò:  

         We shall seek to learn, 

         Not by organization, 

         Not by clarity, 

         Not narrative vigor, 

         Not the usual things, But,  

         Through the creation of sense  & intimacy. 

 

 To be sure, Doddôs advice to avoid learning by the scientific method drives a blunt stake 

straight through the heart of most formal educators, especially those wedded to the scientific 

method, as are most of us, given that our socialization process is not only energized but also 

dominated by empirical science. After all, the very essence of scientific methodology is 

organization, clarity, narrative vigor ð the ñusual things.ò Nonetheless, if we want to know 

experience, we must heed Doddôs admonition. That aside, the mere mention by a teacher that we 

are to learn about history or anything for that matter in an unclear and unorganized manner is 

intimidating enough to cause an extreme amount of academic jitters. Nonetheless, that is just 

what is necessary in order to examine and understand reality. 
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4.  Honor® de Balzacôs ñYou Must Read Fiction Ruleò 

 One of the best ways to learn about the legal system is to read literature rather than 

become buried inside a scholarly textbook.  In fact, I have a Rule Thirteen that applies: ñIf you 

want to know reality, you must read fiction.ò Sounds crazy, does it not? If fiction is, as the 

dictionary states ñan imaginative creation or a pretense that does not represent actuality but has 

been invented,ò how can this be? For one thing, good writers of fiction  ground fiction in the 

marrow of experience, and for another, it is not as apt to partition experience into seemingly neat 

but unrealistic categories like they do in education with the department of political science, the 

department of psychology, the department of economics, and the departments of . . . Nor do they 

separate their stories into chapters the way many historians do with a chapter for the political, the 

economic, the religions, the military, the cultural, et cetera:   This is why I ask students to read 

Le Colonel Chabert by Honor® de Balzac (1799-1850). Balzac presents Chabert, the main 

protagonist, as he simultaneously engages life in all its rich multiplicity so that we can see the so-

called legal system as part and parcel with all other so-called systems and dimensions. Chabert 

has to simultaneously contend with legal rules, political opportunism, psychological demands, 

economic concerns, his and othersô historicity, the contingency of the future, et cetera.  Reading 

fiction rather than scholarly works is what creates a well-educated person. Just imagine 

something as unrealistic as a William Shakespeare play being divided into self-contained 

chapters like psychology, history, political science, economics, law, military science. The very 

thought is outlandish!  

 Following in this vein, I want to discuss why literature is my recommended course of 

study for pre-law students. (It is lamentable that too many pre-law students see the university as 

a time to get ahead by studying as much law as possible, when, in fact, the ñpreò in pre-law 

means ñbefore law.ò) With the pre-law curricula at universities inundated by so much black-
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letter law, followed by so much more of the same in law school, we are producing more and 

more legal mechanics. If universities want to graduate counselors (those who advise), not just 

attorneys (those who simply re-presents), we must have a liberal arts education that is not 

ñliberalò in a name only. The way to do this is reading literature at the university. After all, law 

school is for law; it is a law school. In fact, law schools are generally considered only one among 

many colleges in the university. For instance, the correct name for my law school is The 

University of Tennessee, College of Law. Therefore, if law school is for law, universities should 

be a universe-ity. It should be true to its name: universitas from Latin ñthe whole.ò Literature is 

not only the best vehicle to study the universitas; it is one of the few ways available at the 

university.  In any event, the warped notion that students should get a ñhead startò on law school 

is nothing more than the same obsessive, insecure behavior that so many parents exhibit when 

they send a three-year-old child to pre-school so that they will be on the third grade level when 

they enter the first grade. These parents deprive their children of childhood just as formal 

educators deprive university students of an education. It is maddening.
1
  We could state the 

applicable Rule Thirteen thus: If you want to be a good attorney, do not study law during your 

undergraduate years; study literature. Lawyers know what will satisfy the requirements of the 

Internal Revenue Code or the Uniform Commercial Code; counselors know what will satisfy the 

needs of a client. 

                                                           
1
 This discussion remind me of a little ditty from Plato and Platypus Walk into a Baré, that goes like this:  ñMrs. 

Goldstein was walking down the street with her two grandchildren.  A friend stopped to ask her how old they were.  

The replied, óThe doctor is five and the lawyer is seven.ôò 
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5.  The ñAvoid Theory Until You See the Facts Ruleò 

 Want to hear something radical, even radical for me? I think law schools are a costly, 

ineffective way to train attorneys, and we might well do without them.  Let me mention at the 

outset that widespread availability of formal legal training at the schoolhouse is not yet old 

enough to have proven itself as the most effective way of producing attorneys.  The University of 

Chicago, one of the youngest of the major American universities, was granted its charter in 1890 

and opened its doors for classes in October 1892. Of course, there is Harvard that opened its law 

school in 1817 and Cumberland Law School that opened its doors in Lebanon during 1847, but 

the fact remains that most legal education is little more than a century old, and, quite frankly, has 

yet to prove its longtime worth.  When I began practicing law in the early 1970s, I encountered 

many attorneys that had never attended law schools.  They learned law by working in the law 

office dealing with existential situations ñreadingò law as they used to put it.  While these 

attorneys did not attend law school, they were nonetheless learned people who knew law as a 

part of the totality of experience, whereas so many of todayôs practitioners are apt to ñknowò the 

law as a set of rules in a code book or set of principles enunciated by a series of appellate 

opinions. 

 One glaring example of how we may be turning our law-school graduates that are not 

actually prepared to tackle the real world is what happened in the case of Rumsfeld v. Forum for 

Academic and Institutional Rights (FAIR), 126 S. Ct. 1297 (2006).  FAIR involved the Solomon 

Amendment (10 U.S.C.S. Ä 983)--that required institutions of higher education to provide equal 

access for military recruiters as condition of some federal funding.  The U.S. Supreme Court held 

the statute did not violate law schoolsô freedoms of speech and association under the Federal 

Constitutionôs First Amendment.  Some forty Harvard and fifty-six Columbia law professors 

entered the case as amici curiae (friends of the court) Ƅnot to mention many others throughout 
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the U.S.  The unanimous FAIR opinion by Chief Justice Roberts not only rejected the amici 

position, but their position of the amici was ñridiculed by the six justices who had gone to law 

school at Harvard.ò  As Georgetown University law professor John E. Banzhaf III has pointed 

out, ñHow could so many nationally known law professors at top law school like those at 

Harvard, Yale, and ColumbiaƄand my (Banzhafôs) own law school (Georgetown)Ƅhave been so 

wrong in how they chose to challenge the Solomon Amendment and in asserting that the statute 

violated the First Amendment under no less than four different constitutional theories?ò  Banzhaf 

went on to sway that ñIf all those top constitutional scholars honestly believed the arguments that 

they publicly presented . . . they were so clearly mistaken that it casts some doubt on their 

competence. To incorrectly predict one Supreme Court decision is not unusual, but when all of 

their different constitutional arguments fail to sway even one justice (and even to the point of 

writing a concurrence), red flags should go up.ò 

 The remainder of Banzhafôs statements  (Banzhaf III 2006) are worth repeating in full: 

On the other hand, if the law professors knew that their constitutional arguments had 

virtually no chance of being accepted by the high court, there is a certain hypocrisy in 

making those claims over and over again in public, including perhaps in their classes, and 

even a reckless disregard of the consequences of bringing a constitutional challenge that 

could easily backfireƄwhich it did.  As Oliver Wendell Holmes reminded us, ñlaw is 

nothing more pretentious than the prediction of what courts will in fact do,ò and law 

professors are supposed to be learned in the law and to teach it to law students. . . . they 

(the law professors) owe their law students, and indirectly the public, the benefit of their 

best efforts to predict how the justices would rule.  When all of their predictions turn out 

to be so wrong, it only leads [sic] credence to the arguments that we law professors live 

in ivory towers oblivious to the real world, or that our publicly expressed opinions are 

based more on liberal guilt than hard nose-nosed and meaningful real-world analysis. 

 

 So many attorneys of the pastƄunlike what we turn out todayƄwere like Roscoe 

Conkling who never stepped a foot in a university, much less a law school.  Even so, Conkling 

was a learned man who could quote real life situations from the literary classics to juries just as 

effectively as he could cross-examine a technical expert.  The old-timers were more learned in 
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the Universitas sense.  Thus, they were adept in administering the law at counselors rather than 

as lawyers.  This is because they ñreadò law, not ñaboutò law, in other words, they did law rather 

than discuss law.  The old-timers learned law under the supervision of established attorneys 

much like apprentices learned from master artisans in the old guilds.  ñReadingò law meant that 

law ñstudentsò learned the explanations and definitions (theory, if you will) as part and parcel of 

ñapplication,ò to existing factual situationsðwithout which these are completely meaningless. 

Consider what we see when we observe children learning new words.  Mothers and fathers speak 

the word as they point to or exhibit what the word is meant to indicate.  The use of explanation 

with exhibition is limited to situations where the experience is not available, but the goal is to 

couple explanation with exhibitions where possible. We learn a foreign language much the same 

way.  Although we use a known word to learn the foreign word, we usually have firsthand 

knowledge of the experience that goes with the known word.  This is why law school can at 

times be rather unnerving, where it is quite common to study something, say the doctrines of fair 

use or negotiability, without actually observing the doctrines in action. 

 Theoretically, the case method is supposed to accomplish this by furnishing students with 

facts. However, by the time the cases are abstracted there are very little facts remaining.  That is 

why I suppose they call them abstracts, for they are, after all, considerations of principles apart 

from concrete existence.  Karl Llewellyn made a similar critique of the Langdellian casebooks. 

Llewellyn believed most casebooks were narrow and technical, concerned too much with 

abstract principles and doctrines.  As Llewellyn said in an essay  (Llewellyn, Jurisprudence: 

Realism in Theory and Practice 2008), a legal education should teach ñvision, range, depth, 

balance and humanity.ò  In this connection, it is interesting to note how a district court opinion 

can differ from an appellate opinion.  You can compare almost any U.S. District Judgeôs written 

opinion with its appellate counterpart and usually see that the opinion of the circuit court 
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contains much fewer facts.  Moreover, when the same case makes it to a U.S. Supreme Court 

decision, it will have almost no facts at all, being mostly concerned with a series of principles 

gleaned from cited cases that go on ad nauseam. 

 A corollary to this issue of much abstraction and little experience in the study of law is 

the small r¹le that facts often play in creating the law.  Imagine how extensive a statement of 

facts would have to be in a case involving abortion.  There are myriad of religious, moral and 

ethical considerations; multiple medical and health matters; a plethora of economic and practical 

concerns; and, yes, legal issues involved in the decision to abort or not to abort.  One might think 

that a case like Roe v. Wade, 410 U.S. 113 (1973), would have much discussion of the factual 

milieu surrounding the legal decision as to whether or not abortion triggers the constitutional 

right to Due Process.  What follows is the full extent to which the Supreme Courtôs decision in 

Roe recited facts: 

Roe alleged that she was unmarried and pregnant; that she wished to terminate her 

pregnancy by an abortion "performed by a competent, licensed physician, under safe, 

clinical conditions"; that she was unable to get a "legal" abortion in Texas because her 

lif e did not appear to be threatened by the continuation of her pregnancy; and that she 

could not afford to travel to another jurisdiction in order to secure a legal abortion under 

safe conditions.  ) 

 

Following this short introduction of the facts, the Courtôs opinion takes us through a series of 

highly abstract aspects of the ñlegalò dimensions of the case:  ñissues of justiciability, standing, 

and abstention;ò ñconcept of personal "liberty" embodied in the Fourteenth Amendment's Due 

Process Clause,ò where we briefly examine ñancient attitudesò toward abortion, the Hippocratic 

Oath, the common lawôs attitude toward abortion; the manner in which English statutory law 

treated the subject, early U.S. laws bearing on the subject, and the position of the American 
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Medical Association.
2
  The opinion ends with this summary:  ñThis holding, we feel, is 

consistent with the relative weights of the respective interests involved, with the lessons and 

examples of medical and legal history, with the lenity of the common law, and with the demands 

of the profound problems of the present day.ò  What about those ñprofound problems of the 

present dayò? 

                                                           
2
 The Courtôs opinion mentions that the Constitution does not define ñperson,ò as in , ñnor shall any state deprive 

any person of life, liberty, or property, without due process of law.ò  (Fourteenth Amendment) 
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6.  Oliver Wendell Holmesôs ñPractice Should Coincide with Theory Ruleò 

 Now, you might wonder: how can learning law at school be different from learning it at 

the law office.  There is a corollary to the previous rule that requires us to to understand the 

relationship of logical theory and factual experience. Oliver Wendell Holmes, Jr. (1841-1935), 

one of the most influential American jurist of the nineteenth and twentieth centuries, made this 

point right off the bat when he began his lectures on the common law, stating that ñthe life of the 

law has not been logic: it has been experience.ò Neither the ñlawò nor the knowledge of the law 

comes from nice, neat, logical definitions and self-explanatory rules. As Holmes put it, they 

come from ñthe felt necessities of the time, the prevalent moral and political theories, institutions 

of public policy, avowed or unconscious, even the prejudices which judges share with their 

fellow-[citizens]; . . . it [the law] cannot be dealt with as if it contained only the axioms and 

corollaries of a book of mathematics,ò which is why courses in political theory are just as 

important in learning law as courses in constitutional law or the law of torts. (Holmes 1963, 5) 

 This involves a corollary Rule Thirteen that states, ñPractice should coincide with 

theory.ò
3
  Learning at school is usually an abstract proposition, which is to say, full of 

explanation while short on existential material, and as often happens, abstractions that do not 

usually fit reality. It is like the Polish-born American poet Czeslaw Milosz (1911-2004), who 

earned a 1980 Nobel Prize, put it, ñI have read many books, but to place all those volumes on top 

of one another and stand on them would not add a cubit to my stature.  Their learned terms are of 

little use when I attempt to seize naked experience.ò Nonetheless, dwelling in the realm of 

abstraction to a certain degree at school is unavoidable. Not only are students necessarily 

                                                           
3
 It could just as easily be put the other way aroundðtheory should coincide with practice.  After all, as the eminent 

twentieth-century jurist, Roscoe Pound (1870ï1964) put it, ñThe tentative results of a priori reasoning are 

corrected continually by experience.ò 
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removed from experiential possibilities, many professors have limited experience at their subject 

as well. Thus, at the university, theory must by necessity precede practice. This makes a 

tremendous difference. When practice precedes theory, it does not matter if theory fits the facts, 

or if it ever arrives at all since theory can only be judged by how well it fits the facts it purports 

to describe. For example, I know excellent trial attorneys that cannot very well explain how they 

do what they do despite the fact that they do it extremely well. I would likewise imagine that 

even one such as Fran­ois Auguste Ren® Rodin (1840-1917) could have sculptured The Thinker 

without thinking (or being able to explain how he did it). 

 In any event, when practice comes first, it places demands and constraints on theory. 

Theory cannot belie the existential qualities of experience. When theory comes, first it tends to 

distort reality by placing it in a Procrustean bed. I imagine this could explain why Plato 

suggested that graduates should work for a couple of decades after university and then complete 

their education before philosophizing and teaching.  Aristotleôs school was peripatetic (walking 

about).  His method of walking throughout the community permitted him to teach outside 

[departmental] boundaries. Aristotle was able to help students examine whatever was at hand 

unrestricted by departmental and course boundaries. In short, Aristotle established the model that 

Professor Dodd aspired to reach.  Preconceived theory did not restrict Aristotle; reality directly 

informed his teaching. As Aristotleôs class walked through the forest, they could discuss zoology 

alongside the economics of living in or near the forest; if by the sea, biology as well as the 

military adventures of seamen in military or economic situations; if by the market, economics of 

exchange and the cultural effect of riches or its absence; if by a battlefield, history of every sort: 

military, political, diplomatic, cultural; and so on endlessly. This made it easy for Aristotle to 

teach in the sense of universitas. Nevertheless, to repeat, while Aristotle could meander all over 
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creation with his lectures, he could not ignore the experiential reality presented alongside his 

theory.  
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7.  Thomas Kuhnôs Rule ñLearning the World We Live Inò 

 In The Structure of Scientific Revolutions, Thomas Kuhn, noted historian of science, 

described an intellectual paradigm as containing a set of ñuniversally recognized scientific 

achievements that for a time provide model problems and solutions to a community of 

practitioners.ò  We live in a world where the intellectual paradigm, empirical science, is imposed 

on us.  It is a paradigm where the means to understandingðhence educationðis dominated by 

the scientific method that seeks to isolate small pieces of discrete phenomena so that it and it 

alone can be understood and later, when all the pieces are gathered, we are supposed to 

understand it all. The conventional way of thinking in this paradigm is that we must separate 

ourselves from the ñrealò world such that our subjectivity does not contaminate it.  Kuhn himself 

doubted that even the hard sciences were able to reach firm conclusions any more than the so-

called social sciences.  Kuhnôs goalƄand oursƄis to debunk some conventional notions about the 

paradigm we live in and the extent to which it responds to reality.  In short,  

How does one elect and how is one elected to membership in a particular community, 

scientific or not?  What is the process and what are the stages of socialization to the 

group?  What does the group collectively see as its goals; what deviations, individual or 

collective, will it tolerate; and how does it control the impermissible aberration?  (Kuhn 

1970, 172) 

 

 The attitude derived from assuming a position inside the empirical science paradigm 

leads to the pervasive notion of judges as mechanical interpreters and appliers of law.  An 

illustrious statement of this position is captured by Justice Owen Robertsô(1875-1955) 

description of the interpretative process stating, ñthe judicial branch has only one duty: to lay the 

article of the Constitution which is invoked beside the statute which is challenged and to decide 

whether the latter squares with the former.ò United States v. Butler, 297 U.S. 1, 62-63, (1936)  Within a 

paradigm dominated by empirical science, the judicial process appears to be linear as described 

by Justice Louis Brandeis (1856-1941), ñ[I]n every case involving a statute, the state court must 
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perform . . . two functions essentially different.  First the court must construe the statute; that is, 

determine its meaning and scope.  Then it must apply the statute, as so construed, to the facts of 

the case.ò Dahnke-Walker Milling Co. v. Bondurant, 257 U.S. 282, 294-295 (1921). 

 Scholars that utilize the scientific method in studying the social world attempt to utilize 

the tools of scientists that study the natural world. Thus, they seek specific understanding of 

isolated phenomena as if it were not dialectically interconnected to everything else. The 

acculturation effects of living inside the scientific paradigm are visible not just in the work of 

behaviorists (the highly influential academic school of psychology that dominated psychological 

theory between the two world wars by concerning itself exclusively with measurable and 

observable data and excluded ideas, emotions, and the consideration of inner mental experience 

and activity in general) and behavioralists (the political scholars that, in the quarter century after 

World War II, conducted a significant revival of interest in empirical studies in politics), but on 

all of us. The effect this method of looking for understanding has on us is that we seek to learn 

and understand by actually distancing ourselves from the object of study. In short, we begin to 

think that the theory of something, the explanation of something, the understanding of something 

lies in the thing itself. Indeed, social science often tells us that the more distance we put between 

our subjectivity and the objective world, the truer picture of the world we get of the latter. Fact of 

the matter is that any views of the world absent our viewpoint are certainly not a realistic view of 

the world if for no other reason that our world invariably and unalterably includes us when 

encountered by us.  

 The notion that we can somehow step outside our own world and examine it as an object 

is naµve because to become free of oneôs own world is to lose what that world furnishes as a 

means to know anything at all.  We cannot transcend our own existence.  Since that existence 

includes our subjectivity, we cannot escape it by examining the objective objectively.  In short, 



 23 

empirical scientists who claimed to be radical by refusing to accept the postulates of idealism 

and go to the objective world for knowledge about that world were not sufficiently radical for 

they sought to exclude an essential componentðsubjectivity.  First, we must realize that life 

within the empirical science paradigm is unrealistic.  Second, we must become aware of how the 

objective world and subjective world come together to constitute our world in its totality.  Within 

this totality, we put our socialðread legalðworld together in a dialectical fashion.  That is to 

say, the objective world constitutes our subjective world as the latter simultaneously constitutes 

the former.  Thus, as we subjectively confront facts and law in the so-called objective world, we 

need to realize that each of the two worlds is equally and simultaneously constitutive of the 

other. 

 Philosopher Hans Georg Gadamer captures this totality with the term 

wirkungsgeschichtliches BewuÇtsein which incorporates the authority of tradition, and the 

recognition that we do not exist apart from it, and a forward look to what world we intend to 

create in coming to an understanding of the immediacy of fact and law.  As Gadamer put it, ñWe 

always find ourselves within a situation,. . . . the situation in which we find ourselves with regard 

to the tradition that we are trying to understand. . . . A law does not exist in order to be [only] 

understood historically, but to be concretized in its legal validity by being [subjectively] 

interpreted. . . . This implies that the text, whether law or gospel, if it is to be understood 

properlyði.e., according to the claim it makesðmust be understood at every moment, in every 

situation, in a new and different way. Understanding here is application [establishing the 

future].ò (Gadamer 1980, 309) 
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8.  F. Scott Fitzgeraldôs ñThe World is a Conundrum Ruleò 

 Accordingly, one of the first things we must do is to illuminate the flawed nature of 

seeking to learn and understand by the ñusual method,ò as Professor Dodd put it. One way to 

understand how we do not always learn by the rules of the scientific method is to consider the 

status of rules and their effectiveness as means to regulate our relationships and activities. Let us 

take grammar as an example. Grammar we know well as a ñnormative or prescriptive set of rules 

setting forth the current standard of usage for pedagogical or reference purposes.ò One of the 

most basic rules of grammar provides that subjects and verbs must agree in number. Thus, as one 

of the rules in a classic text, The Elements of Style states: ñThe number of the subject determines 

the number of the verb.ò The bookôs authors, Strunk and White, furnish examples of such 

subject-verb agreement. Then, without any segue, they simply declare, ñCertain compoundsò 

[multiple subjects] ñare so inseparable they are considered a unit and so take a singular verb.ò 

They illustrate with ñBread and butter was all she served,ò and ñEvery window, picture and 

mirror was smashed.ò (Strunk 2000, 22) This may be well and good, but, why, how, and when 

plural becomes singular is not divulged by the authors. The truth is Professor Dodd was correct: 

We cannot learn by organization, clarity, vigor-the usual things. We need to examine or re-

examine how we do learn and then try to replicate it as much as possible. And, what we will 

seeðif not for the first timeðis that we learn making sense (read ñsenseò as reaching an 

understanding) of experience as it happens. 

 Strunk and White reveal one of the earliest problems that we encounter in life, namely, 

the Fitzgerald Rule that states ñRule No. 1. is, óAlways follow the rules.ô  Rule No. 2 is: 

óDisregard Rule No. 1.ôñ  As shown by the teaching of Strunk and White, which is quite typical, 

the nature of rules involves something of a conundrum. That is, when do we follow Fitzgeraldôs 

first rule, and when do we follow the second? We might try the Strunk and White method as they 
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do by providing an explanation that some compound subjects are treated as singular rather than 

plural because they are ñinseparable.ò However, this is circular, and might just as well have been 

stated as ñsome plural subjects are treated as singular because they are singular,ò which, of 

course, they are not. There is no definition or explanation in the world that can ñlogicallyò 

present a plural subject as singular. Definitions ð by definition ð create boundaries that 

necessarily exclude everything but what we include in the definition. It is a singular blessing to 

be human if for no other reason than that we do not have to follow the rules or otherwise be 

logical. When teachers rebuke students for being illogical or presenting nonsense, students 

should proudly admit the crime and importune pardon because they are human beings not 

machines. Tell them what F. Scott Fitzgerald (1896-1940) once wrote in The Crack-Up that ñThe 

test of a first-rate intelligence is the ability to hold two opposed ideas in the mind at the same 

time and still retain the ability to function.ò  (Fitzgerald 1936)  Hence, we call the problem and 

the solution by the conundrum the ñF. Scott Fitzgerald Rule.ò The most unfortunate feature 

produced by the Strunk and White phenomenon is that Strunk and White neither admit the 

ultimate futility of rules nor provide any practical direction to students deciding whether to 

follow Rule No. 1 or Rule No. 2.  True, we can say that the answer is implicit, and that many 

teachers do in fact give direction, namely, that the answer lays in common usage or custom. Still, 

it begs the question: when do we go with usage, when do we go with the rules? Especially when 

our teachers tell us that rules are derived from custom. How can it? What is a person to think? It 

is a very frustrating experience. If  rules are based on custom, and the exceptions to the rules are 

based on what people do (which is, after all, custom), we merely restate the problem by sending 

you to custom rather than the rules for the answer.  So, where to now? 
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9.  Bob Dylanôs ñThe Times They ñAre A-Changing Ruleò 

 Bob Dylanôs song ñThe Times They Are A-Changingò is an 

excellent example of an occasion to follow Fitzgeraldôs Rule Number 

Two.
4
  When times have changed, the law ought to change with it, and 

there is no better way to change the rules than by the old fashion common 

law way of simply changing the rule to fit the change in society.  A good 

example is the case of Hataway v. McKinley.  Hataway involved a case where a Memphis State 

professor took some Memphis State students to Arkansas in 1984 to do a bit of scuba diving.  

After one of the students died during this outing, his parents sued the professor for wrongful 

death in a Tennessee court.  For a century Tennessee law contained the lex loci delicti conflicts-

of-law doctrine that required the Tennessee court to apply Arkansas law because that is where 

the event took place.  The trial judge and appellate court panel applied the doctrine based on the 

dictate of stare decisis, namely, that courtsƄespecially lower courts and normally the Supreme 

CourtƄmust or should follow precedent.  Notwithstanding stare decisis, the Tennessee Supreme 

Court decided it was time to overturn the one-hundred-year-old precedent.  Justice Anderson put 

it simply:  ñthe doctrine of lex loci is outmoded because of changes in society, causing a 

consequential development of modern law.ò Hattaway v. McKinley, 842 S.W.2d 588 (Tenn. 

1992)  This thought can be further illustrated by what Chief Justice Warren wrote it in the 

                                                           
4
 Using Bob Dylan as a source of authority has been enhanced by Chief Justice Robertsô similar use in a 2008 

dissenting opinion.  The case involved a suit by the holder [assignee] of a claim that was obligated to turn any 

recovery over to another party [assignor].  The issue was whether the assignee had ñstandingò to bring the lawswuit 

under Article III of the U.S. Constitution which essentially requires that litigators have a direct, personal interest in 

the actual ñcase and controversie.ò  The Court held that the assignee did have standing and Chief Justice dissented  

citing Dylanôs ñLike a Rolling Stone,ò On Highway 61 Revisited to the effect that ñWhen you got nothing, you got 

nothing to lose.ò  Not only did the Chief Justice get the quote wrong [the actual citation is ñWhen you ain't got 

nothing, you got nothing to lose,ò it does not address the same point that Dylan was making, namely that having 

nothing meant freedom.  Incidentally, according to research by a University of Tennessee law professor, Dylan has 

been cited by judges 26 times.  [For Chief Justice Robertsô opinion citing Dylan see Sprint Communs. Co. v. APCC 

Servs., 2008 U.S. LEXIS 5034, 2-2 (U.S. June 23, 2008). 
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famous 1954 school desegregation decision: ñIn determining whether segregation in public 

schools deprives Negro students of the equal protection of laws guaranteed by the Fourteenth 

Amendment, the court must consider public education in the light of its full development and its 

present place in American life throughout the nation; the clock cannot be turned back to the time 

when the Amendment was adopted (1868) nor to the time when the Supreme Court announced 

the óseparate but equalô doctrine (1896), under which equality of treatment is accorded by 

providing Negroes and whites substantially equal, though separate, facilities.ò 

 Yet, Bob Dylan put it best in one of his many famous songs: 

Come gather óround people 

Wherever you roam 

And admit that the waters 

Around you have grown 

And accept it that soon 

Youôll be drenched to the bone. 

If your time to you 

Is worth savinô 

Then you better start swimminô 

Or youôll sink like a stone 

For the times they are a_changinô. 

 

Come writers and critics 

Who prophesize with your pen 

And keep your eyes wide 

The chance wonôt come again 

And donôt speak too soon 

For the wheelôs still in spin 

And thereôs no tellinô who 

That itôs naminô. 

For the loser now 

Will be later to win 

For the times they are a_changinô. 

 

Come senators, congressmen [and 

judges] 

Please heed the call 

Donôt stand in the doorway 

Donôt block up the hall 

For he that gets hurt 

Will be he who has stalled 

Thereôs a battle outside 

And it is raginô. 

Itôll soon shake your windows 

And rattle your walls 

For the times they are a_changinô. 

 

Come mothers and fathers 

Throughout the land 

And donôt criticize 

What you canôt understand 

Your sons and your daughters 

Are beyond your command 

Your old road is 

Rapidly aginô. 

Please get out of the new one 

If you canôt lend your hand 

For the times they are a_changinô. 

 

The line it is drawn 

The curse it is cast 

The slow one now 

Will later be fast 

As the present now 

Will later be past 

The order is 

Rapidly fadinô. 

And the first one now 

Will later be last 

For the times they are a_changinô. 
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10.  Richard Bernsteinôs ñCartesian Anxiety Ruleò 

 The 

first thing 

we do is 

seek to 

understand 

what the 

conundrum of the Fitzgerald Rule does to us.  It creates anxiety, which in our case, we can call 

ñCartesian Anxiety.ò  We need to understand where the notion that there is The correct answer 

Out There comes from.  It is what the philosopher Richard Bernstein calls the Cartesian Anxiety. 

Bernstein is describing the effect of Ren® Descartesô (1596-1650) split of the world into 

subjective and the objective realms and bestowing the honor of possessing truth to the objective 

realm. Convinced that we do not possess truth within our subjective realm, Descartes ñWith a 

chilling clarity . . . leads us with an apparent and ineluctable necessity to a grand and seductive 

Either/Or.  Either there is some support for our being, a fixed foundation for our knowledge [out 

there], or we cannot escape the forces of darkness that envelop us with madness, with intellectual 

and moral chaos.ò (Bernstein 1988, 18) 

 The creation of this anxiety implicates a Rule Thirteen that states that there are no right 

answers ñout there,ò with ñout thereò meaning in the so-called objective (social) world; you 

know, that part of the world that is separate from and considered being at times even hostile to 

our subjective existenceðself. Truth is, we overcome the effects of Cartesian Anxiety as soon as 

we quit looking for the right answers ñout there,ò and look primarily to our subjective resources 


